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excluded because thought more likely to prejudice than to convince. 
Can a court so instruct a jury as to convey the true weight of such 
technical evidence as this former plea? Is it desirable to distract 
attention from the issues of the trial by beating over before the jury 
the question of how far pleas and evidence represent not facts, but 
wits of counsel matched in a game? Will not a jury, almost inev- 
itably, according to its temper either disregard the plea altogether, or 
attach to it despite instruction all that ruthless force which is here 
contended not to be due it, either in law or in fact ? The decision in 
Heim v. United States seems after all the right one. 



WHAT CONSTITUTES AN "INJURY" TO "REAL PROPERTY" ? 

The opinion in the recent case of Johnson v. Rouchleau-Ray Iron 
Land Co. (1918, Minn.) 168 N. W. 1, leads one to reflect upon the 
inadequate analysis in many legal opinions dealing with "injuries" to 
"real property." In that case it was found by the jury that acts of 
the defendant had created on its own land a dangerous condition which 
threatened to result at any moment in a physical invasion of the plain- 
tiff's land, and that as a consequence the market value of that land had 
been substantially diminished. 1 In holding that the plaintiff was not 
entitled to damages the court said: "He rests his claim for damages 
squarely upon fear or apprehension that because one slide has occurred 
another is likely to happen at any time which might strike his property, 
and that as the result of such apprehension the market value of his 
property has been greatly diminished. Respondent's [plaintiff's] con- 
tention cannot be sustained. To recover damages for injury to real 
property, resulting from negligence, the owner must wait until the 
injury or damage has actually happened. It is the damage, and not 
the anticipation thereof, that gives rise to the cause of action." 2 With- 
out, for the moment, questioning the soundness of the result reached, 
one may raise a doubt as to the adequacy of the reasons given. It is 
apparently assumed by the court that "injury" or "damage" to 
"real property" must always consist of some kind of physical inter- 
ference with the "property." It must be confessed that many com- 
mon law cases give countenance to this assumption. All reasoning of 
this kind fails to take notice of an ambiguity in the word "property," 
with the result that legal and non-legal conceptions are hopelessly con- 
fused and erroneous results sometimes reached. At times the word is 
used to denote the physical object to which various legal 8 rights, etc., 
relate; at other times it signifies the aggregate of legal rights, privi- 

1 For full statement of facts, see Recent Case Notes, infra. 
* The italics are those of the present writer. 

'"Legal" is here used as including both common law and equitable jural 
relations. 
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leges, powers and immunities which together constitute a particular 
complex legal interest "in the property." 4 There can of course be no 
"injury" to the physical object — the "property" in that sense — until 
there is an actual invasion of it by material particles. This does not 
of itself tell us whether acts whose results fall short of a physical 
interference with the material "property" in question are or are not 
legal wrongs. It is still possible that "ownership" 5 of the physical 
"property" may include rights not to have the sale value or perhaps 
the rental value of the "property" depreciated by acts of the kind 
involved in the case before us. 

The consideration of a concrete case will perhaps illustrate what is 
meant. Suppose in the case in hand the "property" had been in pos- 
session of a tenant of the plaintiff; that this tenant had refused to 
renew his lease because of the threatening condition on the defendant's 
land; that as a further consequence the plaintiff had been unable to 
obtain other tenants and so had lost for a time an amount equal to the 
rental value of the "property." In such a case it is, a priori, conceiv- 
able that a just system of law would require one who had negligently 
produced this result to compensate the plaintiff. If so, in a system 
of law of that kind the "owner" of property would as a part of his 
"ownership" have legal rights against others that they refrain from 
causing loss to him in the manner stated. Whether under our system 
of law an owner has rights of this kind is another question and one 
which will be discussed in a moment. The point now made is, that 
by directing their attention too much to the mere physical "property" 
the courts miss the real point at issue, viz., whether one who does 
things of the kind in question does not "legally injure" — i. e. violate a 
legal right of — the owner of the "property" whose value has been 
thus affected. 

Even if we should conclude that an owner of property as such has 
not rights of the kind suggested, there is another possibility to be dis- 
cussed, viz., that acts which produce results of the kind under discus- 
sion violate rights which each one of us has simply as a human being, 
rights which can perhaps best be generally described as "rights to 
undiminished financial condition." By this general phrase is meant 
rights that others shall not intentionally or negligently cause financial 
loss, except under certain privileged circumstances. 

One or two concrete examples from our existing body of law will 
perhaps make more clear the foregoing somewhat abstract discussion, 
(i) In our law of torts we find a wrong called "Slander of Title." 

4 Cf. Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial 
Reasoning (1913) 23 Yale Law Journal, 16, 21. 

5 "Ownership" as here used is merely a symbol for the complex legal interest, 
i. e., the aggregate of jural relations (rights, privileges, powers and immunities) 
vested in the one who is said to "own" the physical "property." 
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This species of tort is broader than its name would indicate and covers 
"the publication of false statements, disparaging the title or property 
interests of the plaintiff, with the intention of causing him damage 
and resulting in actual damage to him." 9 Here is no physical invasion 
of the tangible "property" (physical object owned). Shall we 
regard this as a violation of property rights which with other rights, 
privileges, etc., constitute the plaintiff's ownership? So far as the 
cases go, we may, and the name given to the wrong — Slander of 
Title — suggests this. On the other hand, it is at least plausible to 
argue that it falls under the second class of rights mentioned — those 
to "undiminished financial condition" except upon privileged occa- 
sions. For example, an action lies for damage due to false statements 
that the plaintiff has gone out of business. 7 This can hardly be 
thought of as an invasion of the rights of an owner of property as 
such. (2) The equitable doctrine which permits relief against cloud 
on title is another illustration of the existence as part of the owner- 
ship of property of rights other than rights to be free from physical 
injury to the tangible object owned. Of course here one obtains 
specific relief rather than damages, but that does not affect the prin- 
ciple in question. 

It will hardly do, then, to dismiss the plaintiff in the principal case in 
the summary fashion in which the court did. However, it must be 
admitted that there are cases in the reports which seem to accept as a 
principle of decision that enunciated in the opinion of the court. A 
striking example is found in a case in New York, 8 in which the defend- 
ant operated its electric lighting plant in a manner which as against 
tenants of neighboring premises constituted a nuisance. 9 In conse- 
quence the plaintiff, who owned adjacent property which was leased to 
tenants, was obliged when the leases ran out to accept a reduced rental, 
thereby — according to the finding of facts by the trial court — losing in 
a five year period several thousand dollars. 10 In spite of this the 
court — Gray, Bartlett and Haight, J. J., dissenting in a vigorous 
opinion — denied a recovery, even though the defendant maintained the 
nuisance for the whole of the five-year period. A result of this kind 
shocks one's sense of justice and seems at first sight inexplicable. It 
will be found on examination to be due, at least in part, to the 



6 Burdick, Torts (3d ed.) 435. 

' Radcliffe v. Evans (1892) 2 Q. B. 524, 61 L. J. Q. B. 535. 

'Miller v. Edison Electric Illuminating Co. (1905) 184 N. Y. 17, 76 N. E. 734. 
The decision in the earlier case of Francis v. Schoellkopf (1873) 53 N. Y. 152 
seems to be in conflict with the Miller case. 

* Bly v. Edison Electric Illuminating Co. (1902) 172 N. Y. 1, 64 N. E. 745. 

10 The trial court found that the alleged loss of $3000 per year for five years, 
or a total loss of $15,000, was as to a substantial part due to the existence of the 
nuisance on the defendant's premises. 
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ambiguity in legal terminology already discussed. After quoting from 
Sir George Jessel to the effect that "to entitle a reversioner to main- 
tain an action, the injury must be of a permanent character, ' ni the court 
said: "Here the only injury found by the trial court is to the enjoy- 
ment and occupation of the premises. That does not affect the rever- 
sioner." 12 Here is the nub of the difficulty — obviously the court has in 
mind merely physical injuries to the tangible object. The argument 
seems to be: "a nuisance must involve a physical invasion of the 
owner's physical 'property' ; no physical invasion existed here ; there- 
fore the defendant has committed no legal wrong." Even if we 
grant that so far as the law of nuisance is concerned, the acts of the 
defendants did not result in a nuisance to the plaintiff, we still have to 
face the problem : were the defendants not guilty of some other kind 
of legal wrong? As well might one argue in an action for "slander 
of title" that since there is no "permanent injury" to the physical 
"property" a reversioner cannot recover for his financial loss due to 
the slander of his title. 

Many other cases might be cited which exhibit the same superficial 
line of reasoning, but space is wanting in which even to cite them. 13 
In some a correct result is without doubt reached, but by means of a 
merely superficial discussion of the kind indicated. In the case which 
is the subject of this note the court was probably correct in refusing 
to allow the owner to recover the present diminution in the market 
value of his land, for tomorrow the defendant may abate the threaten- 
ing condition on his land and the market value of the plaintiff's land 
would then again rise. On the other hand, it would seem that the 
plaintiff ought to be entitled to a mandatory injunction for the abate- 
ment of the threatening condition. 14 As incidental thereto he clearly 
ought to recover whatever actual financial loss he has suffered because 
of the defendant's acts. A discussion of the exact method of comput- 
ing these damages is not within the scope of the present note, the chief 
purpose of which is to point out the lack of clear analysis in many 
current discussions of the topic under consideration. 18 

W. W. C. 

"Opinion in Mott v. Shoolbred (1871) L. R. 20 Eq. Cas. 22. The italics in 
this and following quotations are those of the present writer. 

"The New York court was influenced to reach its decision because it had 
previously held, in the case cited in note 9, supra, that the tenant who took a 
lease during the existence of the nuisance could recover damages for the same. 
Apparently the court thought that both tenant and landlord ought not to 
recover; but surely the tenant ought not to have damages for the wrong of 
which the landlord complained in the Miller case. 

" Conspicuous examples are: Simpson v. Savage (1856) I C. B. N. S. 343; 
West Leigh Colliery Co., Ltd. v. Tunnicliffe & Hampson, Ltd. [1908] A. C. 27. 

"Cases like Mott v. Shoolbred, cited in note 11, supra, make even this 
doubtful. 

15 Cf. the suggestions as to the measure of damages (if a recovery were 



